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lT Arising out of Order-in-Original No Div-VII/GST-Refund/241/vasudev-feb/2018~:
30.10.2018 & Div-VII/GST-Refund/237/vasudev-oct/2018~: 30.10.2018 issued by
Assistant Commissioner, Div-VII, Central Tax, Ahmedabad-North

0 r 374)caafar vi ur Name & Address of the Appellant / Respondent
Vasudev Exports

Ahmedabad
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at{ arfh z 3rat am2gr ariahs srgra aar ?a ah as z 3ma a uf qenRenf faa n er rf@rant
3'!1frc;r m 'TffiaJ1lT 3TNG"f >RW'f Wx WmfT % I

Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act 1944,may
file an appeal or revision application, as the one may be against such order, to the appropriate authority
in the following way :

mm "ffi<liR <ITT 'TffiaJ1lT 3t~
Revision application to Government of India :

(«) at1ma zrc sf@fr, 1994 cffr e!ffi 3Tmf ~~ <rq l=fTlwlT cf> <l"R i q@ta err <ITT ~-erm cf> >I~~
cf> 3Ti'fl"m y+terur 3ma ref era, +Ira qr, fa inrza, GaRm, #sf +ifrca,u cfrq -iwr, 'ffi1G -iwt, .,'if ~
: 11 ooo1 <ITT cffr 'GfAT ~ I
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4 Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 11_0 001 under Section 35EE of the CEA 1944 in respect of the fo,llowing case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) ~ liffi cffr mf.r cf> +ll,ffi l'i Ga fl zRaa f8t qvsar at 3rtalaar fat Tuerr
aver # mr urag mf l'i, za fhl qwemir zar uer j '<!W ag fit ala # a fa4twemr a Nllffi cffr >ffcl,m er,
hr« g& st
(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.
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(a) rd as Raft lg ur v2fuffaar tR m lf@ * fcrfrr:lfur i qzitr zyen a m I 6Irrzyc a Raz a mmad ae fa#t lg u varfaff er

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

i
(<f) ~ ~ cfi"T :f@A fang R@a nd # ale (iua u er al) Rafa far <Tm lf@ "ITT I

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3ifana #t uaa yen :f@A ah fag sh szpt hfe arr c#r { ? sit ha arr uh a err vi
Ru # garR@as snrgrt, 3r@ha a &Rf tJTfur cIT ~ "CR m mcf if fa« at@fa (i.2) 1998 tTRT 109 &Rf
fgaaf .,-q "ITT I

(1)

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

b4tr nra zyea (sr@tea) Pru1a8t, 2oo1 Ru o siaf Rafe qua in z;-s i al ufai i,
fi Grof cf; mTI 3r?gr )fa feta al m # #a e-rat vi sr@a am?gr c#r <IT-<IT >ffcrm * "fIB1.T
~ 3rfcrcr;:r fclTTlT "G'fRT ml%-q I ~ m~ WIW ~- cfi"T ~ cb" ~ tTRT 35-~ if~ i:ifr * :f@A
cb" ~ cb" "fIB1.T ir3lR-6~ c#f· mTI 1fr ~ ml%-q I 0
The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) ff@au« am4aa per ursi ica va ya card q? a sra a "ITT "ill ffl 200/- i:ifm :f@A c#r ~
3ITT uei icaa van ya la a Gural "ITT ill 1000/- ct>'l" i:ifm :f@A c#f ~ I ·

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac of less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

#tr zrc, #ta suaa yes gi ars arfr#tr znznif@rasrufr or@
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ~~~. 2017 c#f tTRT 112 siavfa--

Under Section 112 of CGST act 2017 an appeal lies to:-

(cJ}) '3®f&Rsta ~ 2 (1) cJ) ii' ~ ~ cf; 3@JclT cJfl" Jm, ~ cf; l=fTlwl" ii'n ~. ~
snaa ye vi hara r@la nznfrawr (free) 4) 4fa et#tr ff8a, 1&rare 2° 11al,

an1a) 2an ,31al ,f@Tr6+aT,310TI4I -3800o4
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(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty / demand I refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zR zu rrzr if cB1f ~ ~ cBT "fl1'ITTMa & it rt Te sitar # f #6r cBT grar sufr
in fan Garr alt gr a # @ta g ft fcn mm 1TTfr arfaa fg zrenfenfa 3r@Rt4
mz,ff@rasur pt va 3r4la ur ahalat ya r4aa fhu \JJTaT ft I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

0

0

(4)

(5)

(6)

arnrau yea 3rf@fzm 197o zuen igf@r #l rgqfr-1 a siaf fefffRa f; 3Ira 3n«e arr2gr zqenfenf fvfr if@rart a am?gri vat at -qcp ffl -q"{ xi'i .6.50 tffi cBT <xl llllc1ll ~

fee mt 3tr a1Ry1

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

g it iaf@er +Tai at firv #a ara Rl11TT ctr 3TR '41 znr 3naffa fhu urar & it v# yea,
aft4qr yea vi hara sr4)tu nzarf@raw (at4ff@fen) f.iwr , 1982 lf ~ t I

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

#mm yca, #€ha nraa zysea ga arm rf)tu rrnf@ran (Rrec), a 4Ra an4lit # ma a
aaczr ia (Demand) yd is (Penalty) cBT 1o% qasr sat 3rfart lzrcifa, 3rf@raw qa5 1o

~~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)

ac4hr3e era3tharaa 3iaifa, gnf@a@tar "afcr#iar"Duty Demanded) -
.;)

(i) (Section) "cis 11D~~~WW;
(ii) fzn arradz4fez #rafar,
(iii) dzafe frail#frzrm 6 hazer if@r.

> srrasa 'if 3rfl' iug uasrRtcar ii, ar4tr' arRaa hfqa Ia am fear rare.
" C\ .:, C\

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioper would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be nc:11:ed that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;.
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

es 3gr a vfr ar4hr qf@rawr amar srzi gra 3rrar era z avg RaalRa gt t sirf av grva #
<PM .3 .3 9

10% 3f.J@1a1 tj'"{ ail srzi ha aus Rlc11Ra 'ITT ~ qUs t" 10% 3r-@1a, tj'"{ cfi'r \;TT ~ ~I
.;) .;)

6(1) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute."
II. Any person aggrieved py an Order-In-Appeal issued under the Central Goods and
Services Tax Act,2017/lntegrated Goods and Services Tax J?,Gt~ri;(__~oods and Services
Tax(Compensation to states) Act,2017,may file an appeal befe,&_~~~'f1:!''))E: iate authority.
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V2(GST)7/EA2/North/Appeals/19-20

ORDER IN APPEAL

The Joint Commissioner, CGST & Central Excise, Division-VII, Ahmedabad
North, Ahmedabad (hereinafter referred to as the 'appellant') has filed the present

appeals against RFD-06 Refund Order No. Div-VII/GST-Refund/241/Vasudev
Feb/2018 dated 30.10.2018 (hereinafter referred to as 'impugned orders') passed by
the Assistant Commissioner, CGST &, Central Excise, Division-VII, Ahmedabad North,
Ahmedabad (hereinafter referred to as 'the adjudicating authority') in the matter of

refund claims filed by M/s. Vasudev Exports (GSTIN: 24AECPM2297R1ZX), 504, Rajvir
Arcade, Opp. Gurukul Drive-In Road, Memnagar, Ahmedabad-380052 (hereinafter
referred to as 'respondent').

2. The facts of the case, in brief, are that the respondent, had filed a refund claim
of Rs. 90,613/- for CGST and Rs. 90,613/- for SGST for the month of February, 2018

on account of input tax credit(ITC) accumulated due to Zero rated supply of goods and

services. On scrutiny of the refund claim by the adjudicating authority, it was

observed that the respondent was eligible only for refund of Rs. 85,760/- for CGST

and Rs. 85,760/- for SGST in view of the formula mentioned in Rule 89 for refund on

zero rated supply of goods and services. Hence the adjudicating authority has
sanctioned an amount of Rs. 85,760/- for CGST and Rs. 85,760/- for SGST i place of
Rs. 90,613/- for CGST and Rs. 90,613/- for SGST.

3. On the refund claim being sent for post audit, it was observed that, in some
cases, input tax credit was not admissible to the respondent as per the copy of
purchase invoices as well as summary statement of purchase invoices and as per

Para 2.4 and 4.1 of Circular No. 59/33/2018. Hence, audit observed that the
adjudicating authority had sanctioned the refund claims, in excess. Thereafter on the
impugned order, having been examined for its legality and propriety, the Pr.

Commissioner, CGST & C.Ex., Ahmedabad North Commissionerate, vide Review Order
No. 05/2019-20 dated 23.05.2019 authorized the appellant to file an appeal against
the impugned order raising the following grounds:

• that the respondent is not eligible for ITC amounting to Rs. 684/ for CGST and
Rs. 684/- for SGST(Total Rs. 1,368/-) for purchase of tyres in view of Section
17(5) of the CGST Act, 2017. As such the said ITC has to be deducted from the

Net ITC before calculating the maximum refund claim i.e. Rs. (90,856.5-684)=
Rs. 90172.5/- for CGST and Rs. Rs. (90,856.5-684)= Rs. 90172.5/- for SGST.

Accordingly, the respondent is eligible for refund of Rs. 85,114/- for CGST and

Rs. 85,114/- for SGST in view of the formula given in Rule 89 for refund of zero
rated supply of goods and services;

• that the adjudicating authority has sanctioned the refund claim amounting to

Rs. 85,760/- for CGST and Rs. 85,760/- for SGST. The adjudicating authority
has erred by sanctioning the excess refund claim amounting to Rs. 646/- for
CGST and Rs. 646/- for SGST for the period February, 2018.

• that the excess refund sanctioned of Rs. 646/- for CGST and Rs. 646/- for
SGST needs to be recovered along with interest.
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V2(GST)7/EA2/North/Appeals/19-20

4. As regard the personal hearing in the matter was fixed on 16&17/07/2019,
30&31/07/2019, 01/08/2019, 06/11/2019 and 18/02/2020 and intimated under

letters dated 11/07/2019, 23/07/2019, 15/10/2019 and 10/02/2020 respectively.
Considering that appellant has failed to appear on any dates, I presume that appellant

is not desirous of personal hearing and therefore I proceed to decide the case based on
records available.

5. I have carefully gone through the facts of the appeals, the department's grounds
of appeal in the Review Orders. I find that the date of receipt of the impugned order as
mentioned in the review orders is 26.11.2018 and the above appeals have been filed

on 24.05.2019. As per Section 107 of the CGST Act 2017, the review of the order and
the consequent filing of appeal by the subordinate has to be done within a· period of

six months from the date of communication of the order. I find that the above appeal
have been filled within time limit.

0

6. In the present case, I find that the appellant has filed the appeals on the

ground that the excess refund has been sanctioned erroneously to the respondent,
whereas the respondent was not eligible to avail the Input Tax Credit under sub

section (5) of Section 17 of the CGST Act, 2017 for purchase of tyres. The appellant

has argued that the respondent does not satisfy any of the conditions as mentioned in
sub-section (5) of Section 17 of the CGST Act, 2017 and therefore, the above
mentioned Input Tax Credit should be deducted from the Net ITC before calculating
the maximum refund claim.

7. It shall be apt to reproduce the relevant part of sub-section (5) of Section 17 of
the CGST Act, 2017 which reads thus :

0

"(5) Notwithstanding anything contained in sub-section (1) . of section 16 and
subsection (1) ofsection 18, input tax credit shall not be available in respect ofthe
following, namely:-
(a) motor vehicles and other conveyances except when they are used-

(i)for making thefollowing taxable supplies, namely.:
(A)further supply ofsuch vehicles or conveyances ; or
(BJ transportation ofpassengers; or
(CJ imparting training on driving, flying, navigating such vehicles or
conveyances;

(ii)for transportation ofgoods;

(b) thefollowing supply ofgoods or services or both-

5

(i) food and beverages, outdoor catering, beauty treatment, health services,
cosmetic and plastic surgery except where an inward supply ofgoods or services
or both of a particular category is used by a registered person for making an
outward taxable supply ofthe same category ofgoods or services or both or as an
element ofa taxable composite or mixed supply; A~c ~

a6Yr
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V2(GST)7/EA2/North/Appeals/19-20

8. It is evident from the above that input tax credit shall not be available on
purchase of tyres subject to the exceptions given therein. I also find that the
respondent did not satisfy any pf the conditions for exemption as mentioned under
Section 17(5) of the CGST Act, 2017 and it is also evident that input tax credit shall
not be available in respect of the purchase of tyres.

I find that the CGST Act, 2017 has been amended vide the CGST (Amendment)
• Act, 2018 and the amendments have been made effective only from 1st February 2019.
The present appeals pertain to the period for February, 2018 and therefore it would

not be legitimate to discuss these amendments and its applicability in the pretext of
this case. Hence, I find that this would not help the respondent in any manner.

9. In view of the foregoing, I find that adjudicating authority has erroneously
sanctioned the excess refund to the respondent and therefore the excess refund
amount should be recovered with appropriate interest. Hence, the appeal filed by the
appellant is allowed.

10. 34taat arr at st a$ 3rat mr feuzr 35utanath fr sar kt

0

Date : .02.2020

10. The appeals filed by the appellants stand disposed of in above terms. . 1/l f
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Attested

Centr

To,

M/s. Vasudev Exports (GSTIN: 24AECPM2297R1ZX),
504, Rajvi Arcade, Opp. Gurukul Drive-In Road,
Memnagar, Ahmedabad-380052 C.G. Road,
Navrangpura, Ahmedabad-380009.

0

Copy to:

(1) The Chief Commissioner, Central GST, Ahmedabad Zone.

(2) The Pr. Commissioner, Central GST, Ahmedabad North.

(3) The Assistant Commissioner, Central GST, Division-VII, Ahmedabad North.

(4) The Assistant Commissioner(RRA), Central GST, Ahmedabad North.
(5) The Asstt. Commissioner(System), Central GST HQ, Ahmedabad.

(for uploading the OIA on website)
(6) Guard file
,A.e.
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